UNIVERSITY OF 
ILLINOIS PRESS 


The Misfortune of Silence 

Author(s): Jack Jackson 

Source: History of the Present, Vol. 3, No. 2 (Fall 2013), pp. 212-219 
Published by: University of Illinois Press 


Stable URL: |https://www.jstor.org/stable/10.5406/historypresent.3.2.0212 


REFERENCES 


JSTOR is a not-for-profit service that helps scholars, researchers, and students discover, use, and build upon a wide 
range of content in a trusted ese archive. We use information technology and tools to increase productivity and 
facilitate new forms of scholarship. For more information about JSTOR, please contact support@jstor.org. 


Your use of the JSTOR archive indicates your acceptance of the Terms & Conditions of Use, available at 
https://about.jstor.org/terms 


University of Illinois Press is collaborating with JSTOR to digitize, preserve and extend access to 
History of the Present 


JSTOR 


This content downloaded from 
71.202.60.175 on Mon, 11 Jul 2022 06:36:03 UTC 
All use subject to https://about.jstor.org/terms 


The Misfortune of Silence 
Jack Jackson 


In the twenty-five years since the publication of Carole Pateman’s land- 
mark The Sexual Contract, the politics of marriage and the structures of public 
reasoning situating it have been, in some sense, radically reconfigured, if 
not simply overturned. As an example from the realm of jurisprudence, the 
claim of a right to “same-sex” marriage would have been almost entirely 
unrecognizable as a legitimate constitutional claim in 1988 (the year of pub- 
lication of The Sexual Contract), and yet today a federal district judge can rule 
persuasively, even if not yet authoritatively, that legally defining the marriage 
contract as exclusively between “a man and a woman” cannot withstand 
even the terribly low threshold of “rational basis review.” In the space of a 
generation the law has moved from viewing same-sex marriage as being 
unthinkable to holding the exclusion of same-sex couples from marriage as 
irrational. At the same time, looking at these shifts of political justification 
and public law from another perspective reveals the extent to which the 
dislocations have served to preserve a true conservatism, a conservatism 
once imagined as so fundamentally at odds with the revolts that ironically 
came to privilege and secure it. 

Today, marriage, that bedrock of conservative moralities about sexuality, 
reproduction, and property, has received a newfound esteem. Not long ago 
marriage appeared tottering upon the brink of sociological irrelevance under 
the harsh lights of sustained ideological critique. The critique has all but 
evaporated from public life. As the gay politics of marriage have increasingly 
defined the law and politics of sexuality, the feminist-inspired politicization 
of marriage has simultaneously devolved from collective political claims 
back into the personal world of lifestyle management and therapeutic tech- 
nique. The politics of marriage is now consumed by the politics of same-sex 
marriage and the politics of same-sex marriage is now consumed by the 
celebration and embrace of marriage as the telos of freedom and equality. 

It is worth reflecting upon the strangeness and unpredictability of this 
historical and political trajectory in rereading and rethinking The Sexual Con- 
tract. At the time of the publication of The Sexual Contract, the US Supreme 
Court had only recently held that there was no “fundamental right to engage 
in homosexual sodomy.” That is, the state could criminalize consensual 
“same-sex” sexual activities. The Georgia statue in question had criminal- 
ized “sodomy” but no one had imagined that it applied to the sexual delights 
of sodomy in a heterosexual context and none dreamed especially that such 
a law could reach into the marital sexual relationship and issue its edicts 
there. Limiting the statute to “homosexual sodomy” was born of judicial 
interpretation, but it drew upon common sense and the common law. The 
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injection of “homosexual” into the exclusive purview of the statute in order 
to save the statute reaffirmed and revalidated the inequality at the heart of 
the law of sexuality. This inequality was not a problem for the law of sexu- 
ality; it was its prerequisite. And this prerequisite of inequality authorized 
and undergirded the proliferation of inequalities inflicted upon queer lives. 
Although the results made the law sometimes blush, the law’s logic was sure 
footed. As Justice Scalia always rightly argued, any juridical effort to check 
the inequality of the law of sexuality must become somewhat illogical so 
long as the criminalization of sexuality difference enjoyed jurisprudential 
sanction.* That fact led to the years of labored effort drawing tragicomic 
distinctions between “acts” on the one hand and “status” on the other. Only 
theologians or lawyers could have conjured such a mad scheme of things as 
a “solution” for the world of diverse bodies and desires. 

Of course, a heterocentric jurisprudence of “privacy” and sexual liberty 
did not appear suddenly in 1986. A constitutional right to sexual autonomy 
and reproductive freedom does not emerge from an explicit textual guarantee 
in the US Constitution. It began to develop—and developed almost against 
itself—in modern jurisprudence with the landmark case of Griswold v. Con- 
necticut and within the now famous (or infamous, depending upon perspec- 
tive) “penumbras, formed by emanations from those guarantees” in the Bill 
of Rights.‘ Griswold did not emancipate the individual from the law of sexual 
regulation. Instead, the court ensconced sexuality in the privileged marital 
relationship and the “sacred” space of the marital bedroom. Or more exactly 
perhaps, the individual of individual liberty was constituted in precisely this 
space and in this relationship. 

Pateman argued in The Sexual Contract that “‘the individual’ is a patriar- 
chal category” and that the “exclusion of women from the central category 
of ‘individual’ has been given social and legal expression.» However true 
that might be, and we'll leave that truth an open question at this moment, 
the holding in Griswold relied upon other exclusions to buttress this “law of 
sex-right.’° Consider the views of Justice Harlan on the matter: 


a statute making it a criminal offense for married couples to use contraceptives is 
an intolerable and unjustifiable invasion of privacy in the most intimate concerns of 
anindividual’s personallife... [this] would not suggest that adultery, homosexuality, 
fornication, and incest, are immune from criminal enquiry, however privately prac- 
ticed. ... The intimacy of husband and wife is necessarily an essential and accepted 
feature of the institution of marriage, an institution which the State must not only 
allow, but which, always and in every age, it has fostered and protected’ 


Here, the individual of individual liberty is the individual within the marital 
contract; the individual makes the contract and so becomes the individual of 
juridical right in the process of making the contract. And if married women 
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within the heterosexual union occupy the paradoxical position of being both 
“capable and incapable” of contractual individualism, of being conceived 
within a tradition of political and jurisprudential thought that must “simul- 
taneously deny and presuppose that women can make contracts” in an effort 
to situate women in a position of natural and yet consensual subordination, 
we must note that by contrast, the practitioners of “homosexuality” occupy 
no such ambiguous socio-political terrain: homosexuality is cast out of the 
social contract and banished beyond the parameters of political right and 
thus political life.* Simultaneously: the state must foster and protect “mar- 
riage” and the sexual perversions beyond it enjoy no immunity from state 
prosecution “however privately practiced.” 

This law of sex-right hinged upon the production of sex that had no right, 
and the political world produced the universal outlaw upon which rested 
nothing less than that political world. Antique political teaching had taught 
that life outside the polis was not the life of humanity. Any one “who by his 
nature and not simply by ill luck has no state” must be either a beast or a 
god.° Outside and against the law of sex-right, same-sex sexuality enjoyed 
no elevation to divine status amongst the many heirs of Abraham. Within 
the Christian world specifically, homosexuality has been understood vari- 
ously as “an abomination and shameful before God” (Southern Baptist); 
“objectively disordered” and consequently not even “remotely related to 
God's plan for marriage and family” (Catholic); and the “result of human- 
ity’s rebellion against God” (Orthodox Church of America)." The cross thus 
supplemented the sword; the outlaw against even the law that preceded the 
state also stood as the epitome of mankind’s fall from grace, an omnipresent 
reminder of the serpent in the garden. Marriage, family, and polity would 
need to be on eternal guard. 

Rick Santorum, former Pennsylvania senator and recent candidate for the 
Republican Party’s presidential nomination, has devoted his time in public 
life to defending all three from the temptations of the shameful abomination. 
Santorum, for example, attacks Griswold v. Connecticut for ushering in an era 
where nothing may be judged deviant “as long as it’s consensual.” It appears 
the Right has its own critique of contract. Of course, the decision in Griswold 
did not issue the holding Santorum imagines, but it is indeed true that the 
doctrinal development of “privacy” since Griswold has expanded to something 
closer to “autonomy” and de-linked the liberty interest from the exclusive 
confines of the marital contract. But as Pateman observed, this only then raises 
the question: who can contract to consensual relations? In levying his criti- 
cisms against what he imagines to be a sexually permissive culture of moral 
relativism, Santorum asserted that the marital bond must be “between aman 
and woman’ and therefore necessarily excludes any inclusion of others. After 
all, marriage “is one thing” and that singular thing is not “homosexuality” or 


“man on child” or “man on dog” or “whatever the case may be.” 
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The law says: children cannot consent to sex with adults.’* The Western 
philosophical tradition says: nonhuman animals cannot consent to sex with 
human animals. To return again to Aristotle, “man alone among the animals” 
has the capacity for deliberation, speech, and justice; meaningful consent 
requires all three. It is not clear why a society and tradition of thought that 
thinks nothing at all about reducing nonhuman animals to “use” would 
blanch at the lack of consent in the instance of “man on dog.’ It is also less 
than immediately clear why two adult men having sex would be so quickly 
and casually categorized in a train of equivalence with “man on child” and 
“man on dog.’ The equivalence works, at least in part, by insinuating that an 
animality triumphs in a man who sexually desires another man; once a man 
“assumes the role of homosexual, he often throws off all moral restraint.“ 
And the lack of moral restraint, the abandonment of order for the pleasures 
of bodily instinct, turned eventually into an ontology of permanent inversion 
and misdirection. When Foucault tracked the emergence of a socio-medical 
discourse that transformed acts of sodomy into an exclusive “species,” we 
can see another fall of man, a fall in two senses: a) into the disordered soul 
and/or absence of proper reason in classical thought that defined the status 
of women and slaves and children and nonhuman animals and b) into the 
animality of the flesh in perpetual revolt against the laws and grace of a 
monotheistic god.'° Not gods: beasts instead. This is somewhat analogous 
to where Pateman identified women in the political thought of much social 
contract theory. Women were dangers to the political order not because they 
alone had “passion,” but because they alone lacked the “reason” to govern 
it and were thus creatures of “‘unlimited desire:””° It is thus unsurprising to 
encounter a heterosexual male worker (or, more precisely, a male worker 
in a heterosexualized marital union) explaining his refusal to engage in the 
labors of the domestic sphere when he had a wife at home: “‘I don’t keep a 
dog and bark myself?” 

One might say that the “homosexual” man became a woman and that 
“homosexual” women were women only doubly so. Such a schematic might 
fit comfortably with an earlier understanding of patriarchy as father-right; 
however, this reading is scrambled by Pateman’s claim that modern pa- 
triarchy overthrew the patriarchy of father-right and reconstituted its do- 
minion via a new “fraternity” of “sex-right” that underpins the thought and 
practice of modern contractual individualism.'* According to Pateman, in 
the “modern world . . . civil fraternity extends to men as men” and the civic 
brothers of fraternity possess a “common interest as men in upholding the 
terms of the sexual contract.’ The sexual contract, at its heart, is the law of 
sex-right that establishes the right of “all members of the fraternity” (that 
is, “all men”) to “enjoy sexual access to women.’””° Sex—as men as men and 
women as women—is radically binarized via the demarcation of freedom/ 
unfreedom in Pateman’s theoretical interpretation: “The social contract 
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is a story of freedom; the sexual contract is a story of subjection. ... Men’s 
freedom and women’s subjection are created through the original contract. 
... The original pact is a sexual as well as a social contract: it is sexual in the 
sense of patriarchal—that is, the contract establishes men’s political right 
over women—and also sexual in the sense of establishing the orderly access 
by men to women’s bodies.”” In other words, men as men partake in the 
rights born of the original contractual promise. The equality of contractual 
agreement that is the social contract is between men, and the premise and 
product of that contract is the subordination of women as women. 

The impossible signatory to the original contract is not women as women, 
as Pateman asserts, but instead men who are not men, men who desire men 
and thus men who fall outside the category of the “individual” and outside 
the law of sex-right. The fraternity requires an expulsion before the fraternity 
knows an equality of aim in contractual ordering. The fraternity is a fraternity 
to the extent that each and every member of the fraternity desires to win the 
same sexual “prize.” To exit that particular sexual competition is to in fact 
exit the very “universality” of civic life as Pateman maps it under contrac- 
tual patriarchy. Pateman does glimpse this move but develops no sustained 
theoretical or political conclusions from it; it exists as a prepolitical fact 
and Pateman thus reproduces the very logics she aims to unravel. Consider 
Pateman’s reading of Freud on the emergence of the law of fraternity from 
the overthrow of the law of paternity: 


Freud writes of the brothers’ “renunciation of the passionately desired mothers and 
sisters of the [primal] horde,” and claims that they “all equally renounced the women 
who they desired’ This is a very misleading way of putting the matter. The brothers 
do not renounce the women, or, at best, the renunciation is only temporary, during 
the period of matriarchy that comes after the parricide; the brothers are then homo- 
sexual. The historic movement to “civilization” (civil society) takes place with the 
establishment of orderly, universal heterosexual relations. ... The brothers make a 
sexual contract [and] establish alaw which confirms masculine sex-right and ensures 
that there is an orderly access by each man to a woman” 


If the simultaneous production of both the social contract and the sexual 
contract establishes men’s freedom and women’s subordination, respec- 
tively, then the production of men as men and women as women rests on the 
previous abolition of and movement out of homosexuality. The law of sex- 
right bursts forth from the sex that has no right and the exclusion of the sex 
that has no right makes possible the legibility and certainty ofa sexual order 
of binarized hierarchies. 

Pateman is correct to take aim at the modern divisions between natural/ 
civil, private/public, and woman/individual. However, she reaffirms the 
rigidity and normativity of a man/woman distinction in her political project 
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without any sustained attention to the political consequences of its het- 
erosexist provenance. For example, Pateman insists with italicized feroc- 
ity that “women’s equal standing must be accepted as an expression of the 
freedom of women as women,’ and argues that the self is always only either 
“masculine or feminine.’”* And just as the sexualities that did not fit into the 
singular logic of “men seeking access to women’s bodies” fell beyond the 
frame of serious thinking about sexuality and contract, so too do the bodies 
that do not fit neatly into the man as man/woman as woman dyad. Pateman 
informs us that a “human body, except through the misfortunes of birth, is 
not male and female at the same time, no matter how the body is dressed or 
positioned in the social structure.”“ Being born as an “exception” is only a 
misfortune, however, in a world that polices difference and forces difference 
into the confines of “male” or “female,” a policing upon which the entirety of 
Pateman’s text ultimately rests. Imagining an intersexed body as a “misfor- 
tune” is every bit as politically implicated as a norm in a patrilineal society 
that incites congratulations to a couple on the “good fortune” of having a 
son rather than a daughter. It is tragedy and irony that a text so devoted to 
opening up long repressed “silences” so relentlessly enacts and enforces 
them.” Of course, reading Pateman’s text closely for its presumptions and 
occlusions, for its disavowals that cannot in fact be fully disavowed (as the 
disavowals are indispensible to that which is avowed), might in fact be the 
greatest tribute one could pay to this particular text, what makes the text so 
very timely in certain respects: it teaches us how to think behind it and thus 
beyond it. 

Inthe same year as the publication of The Sexual Contract, political activists 
against the plague of AIDS launched the creation of ACT UP. Famously, they 
reappropriated the pink triangle of German antigay exterminationism and 
took as their slogan “Silence = Death.” The latter equation summed up an 
entire political worldview beyond the immediate needs of action against the 
plague. The sex that had no right emerged full into political life and contested 
for inclusion into a full panoply of institutions and practices associated with 
the rights of sex. First, the longstanding constitutional exemption of sodomy 
from the protections of liberty fell.”° Today, the marital right is already giving 
way to same-sex couples across Europe and in several US states. And while 
Pateman’s text is unable to speak to much of this, and in fact is rendered sig- 
nificantly moot by most of this, one may still find much relevant in Pateman’s 
warning that the realization of contract does not signal the arrival of eman- 
cipation. For even if the “content” of the marital contract is not what it once 
was (as when women dissolved into the laws of coverture) or designated by 
sexed exclusions (“marriage is constituted between a man and a woman”), 
the marital contract promises neither “equality” nor “freedom” even as both 
have been invoked in the struggles to integrate same-sex couples into the 
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state-sanctioned contract of marriage.’ In the most sweeping “victory” to 
date for same-sex marital rights at the level of federal constitutional law, 
Judge Vaughn Walker of the Federal District Court of Northern California 
noted the following in support of his decision to strike down Proposition 8 as 
unconstitutional: “The record reflects that marriage is a culturally superior 
status.’””* At the end of the road of contract, we have arrived back into the 
world of “status,” and the culmination of “equality” is nothing more nor less 
than the reaffirmation of orders of superiority and inferiority. Although the 
particulars of this turn escaped Pateman’s thinking, the general fact that 
something other than freedom lurks behind the imagined “individualism” 
of contract would have come as no surprise. Today, new silences take hold. 


Jack Jackson is Assistant Professor of Politics at Whitman College. He is an editor, 
with Martha Fineman and Adam Romero, of Feminist and Queer Legal Theory: Intimate 
Encounters, Uncomfortable Conversations (2009). He recently published “Unmapped 
Politics” in the Harvard Civil Rights-Civil Liberties Law Review (2012). 


Notes 


1. Perry v. Schwarzenegger, 704 F. Supp. 2d. 921,171 (N.D. Cal. 2010). As the court 
explained, the standard of review is normally deferential to state prerogative: “Most 
laws subject to rational basis easily survive equal protection review,’ at 119. 

2. Bowers v. Hardwick, 478 U.S. 186, 191 (1986). 

3. As an example, see Justice Scalia’s dissent in Romer v. Evans, 517 U.S. 620, 641 
(1996): “If it is constitutionally permissible for a State to make homosexual conduct 
criminal, surely it is constitutionally permissible for a State to enact laws merely 
disfavoring homosexual conduct.” 

4. Griswold v. Connecticut, 381 U.S. 479, 484 (1965). 

5. Carole Pateman, The Sexual Contract (1988), 6. 

6. To borrow a phrase from Pateman (but without Pateman’s precise meaning). 

7. This language first appeared in a dissent by Justice Harlan in an earlier case, 
Poe v. Ullman, 367 U.S. 497, 539, 552, 553 (1961). Justice Harlan voted to strike down 
the statute in Griswold “for reasons stated at length in my dissenting opinion in Poe v. 
Ullman,’ Griswold, 381 U.S. at 500. Importantly, Justice Arthur Goldberg's concurring 
opinion in Griswold (joined by Justice Brennan and Chief Justice Warren) also cited 
and quoted Harlan’s formulation of the limits of sexual liberty, Griswold, 381 U.S. at 
499. 

8. Pateman, The Sexual Contract, 54. 

g. Aristotle, The Politics, trans. T. A. Sinclair (1962; repr., 1992), 59. 

10. Perry, 704 F. Supp. 2d 921 at 102-103, citing religious objections to same-sex 
martriage. 

11. Asssociated Press, “Except from Santorum Interview,’ USA Today, April 23, 
2003, http://usatoday30.usatoday.com/news/Washington/2003—04-23-santorum 
-excerpt_x.htm. 
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12. Associated Press, “Excerpt from Santorum Interview.’ 

13. States set statutory age minimums for establishing the legal capacity for “con- 
sent.’ For example, California law places the threshold age at 18. See California Penal 
Code Sec. 261.5. 

14. Perry, 704 F. Supp. 2d 921 at 100, citing George Chauncey’s research on mid- 
twentieth century popular culture, “The Postwar Sex Crime Panic,” in True Stories from 
the Past, ed. William Graebner (1993), 160-78. 

15. Michel Foucault, The History of Sexuality, Vol. I: An Introduction, trans. Robert 
Hurley (1978; 1990), 43. 

16. Pateman, The Sexual Contract, 97 (quoting Rousseau). 

17. Ibid., 141. 

18. Ibid., 78. 

19. Ibid., 80, 102. 

20. Ibid., 114, 2. 

21. Ibid., 2. 

22. Ibid., 109. Pateman does acknowledge that the “sexual contract is about (het- 
ero) sexual relations and women embodied as sexual beings” (17), but is at a loss to 
imagine sexual beings outside of the parenthetical (hetero) or imagines them as 
irrelevant to the sexual or social contract when she does. This is all the more clear 

when Pateman declares, “the fact that women are women is more relevant than the 
differences between them.’ (18). 

23. Ibid., 206. 

24. Ibid., 223. 

25. Ibid., 219. 

26. Lawrence v. Texas, 539 U.S. 558 (2003), overturning Bowers, 478 U.S. 186 
(1986). 

27. Pateman, The Sexual Contract, 111. 

28. Perry, 704 F. Supp. 2d 921 at 116. 
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